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$1.:10 DBFII{ITION
To estoblish o couse of oction for molicious pros;

ecution ofeither o criminot of Civil proceeding, o ploin-
tiff must demonstrote thot the prior oction wos corn-
menced by or of the direction of the defendont,,,,wos
pursued to o legol terminotion in plointiff's fovor,"wos
brought without probobte couse, ond wos initioted wittr
molice. crowley v, Kotlemen, S col. 4th 665, 676, s4
Col. Rptr. 2d 386, 390 (19941; Sheldon Appel Co. v.
Albert & oliker, 47 Col. 3d 863, 872, 2s4 Cot. Rprr.
336, 340 (1989). The commission of the tort of moli-
cious prosecution requires o showing of on unsuccess-
ful prosecution of o criminol or civil oction, which ony
reosonoble ottomey would regord os totolly ond .orn-
pletely without merit , for the intentionolly wrongful pur-
pose of ,,iniuring onother person . Downey Venture v.

LMI lns,. Co., 66 Col. App. 4th 478, 4gg, 78 Col.
Rptr. 2d 142 (l 998).

$1:20 ELEMENTS

$1:21 Prior Action
Molicious prosecution requires the initiotion of o

full-blown oction. Subsidiory procedurol octions within
o lowsuit, such os on opplicotion for o restroining order
or for o lien, will not support o cloim for molicious
prosecution . Adoms v. Superior Court, 2 Col. App. 4th
521 , 528,3 Col. Rptr. 2d 49, 5l (l 992).

5l:22 Commenced By orAt
Direction of Defendant

ln o civil oction, the plointiff must prove thot the
prior oction wos commenced by or of the direction of
the defendont. Shelden Appel Co. v. Albert & Oliker,
47 Col. 3d 863, 872, 254 Col. Rptr. 336, 340
(.l989). ln criminol coses ogoinst privote persons, moli-
cious prosecution consists of initiotinE or procuring the
o rrest o nd p rosecutio n of o n othe r. Ced o rs-Sinoi
Medicol Ctr. v. Superior Court, 2A6 Col. App. 3d 414,
417, 253 Col. Rptr. 561 , 563 (1988) (citing Sullivon
v. County of Los Angeles, 12 Col. 3d 710, 7ZO, 117
Col. Rptr. 241 (1974)1.

$1:23 Favorable lbrmination

The prior oction must hove terminoted in the
plointiff's fovor. Crowley v. Kotlemon, B Col. 4th 666,
686,34 Col. Rtpr. 2d 386,397 (lgg4l.

$1:24 No Probable Cause

lf o triol court determines thot the prior oction wos

lgli"e$ry"ly_f_g*s_iffi5it plointiff hos foiied to meet the
threshold requirement of de,monstroting.on obsence of
proboble coul9, \Bixler v. Goiiding, 4s Col. App."4iH-' i

L*LI7?, I tggr 53 col. Rptr. 2d246-,25.,,.?*[?96:,. 
'.,; 

1..:

$1:25 Malice

'' Molice meons octuol ill will or some improper
purp656,-whelher eipress or implied, ronging ony-
where from open hostility to indifference. Griidte-v.
Lorbeer, 196 Col. App. 3d 1461 , 1465, Z4Z Col.
Rptr. 562, 565 (1987); see olso Cantu v. Resolution ,
Trust Corp.,4 Col. App. 4th 857,884, 6 Col. Rptr. 2d
r 5l , 166 (19921.

$1:30 AIITIIORITIES

$1:31 Prior Action
A privote, controctuol orbitrotion wos on insuffi-

cient prior oction, ond thus did not support o molicious
prosecution odion . sogonowsky v. More, 64 col. App.
4th 122, 134,75 Col. Rptr. 2d I I8 (lgg8).

Neither o motion for reconsiderotion nor on
opplicotion for o writ of sole moy give rise to o cloim
for molicious prosecution, os both ore continuotions of
existing proceedings rother thon independent octions.
Merlet v. Rizo, 64 Col. App. 4th 53, 63-64, 75 Col.
Rptr. 2d 83 (1998).

A couse of oction for molicious prosecution exist-
ed where predicoted on o cloim for offirmotive relief
osserted in o cross-pleoding . Bixler v. Goulding, 45
Col. App. 4th 1179, 1187,53 Col. Rptr. 2d 246, ZSl
(1996) ; Bertero v. Notionol Gen. Corp., l3 Col. 3d
43,53, I I8 Col. Rptr. 184 (19741.

A will contest wos o sufficient prior oction to sup-
port o molicious prosecution cloim. Crowley v.
Kotleman, 8 Col. 4th 666, 693,34 Col. Rptr. 2d 386,
401 (tee4l.

Filing o motion to disquolify opposing counsel
did not constitute o seporote proceeding upon which o
suit for molicious prosecution could be premised . Silver
v. Gold,21 1 Col.App. 3d 17,24,259 Col. Rptr.
r 85, t 88 (1989).)

$[V.1:31
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Withdrowing on order to show couse regording
contempt from the colendor in o moritol dissolution
oction did not constitute o bosis for o molicious prose-
cution oction ogoinst the ottorney for the moving porty.
Green v. Uccelli,2AT Col.App. 3d 1112, I I16,255
Col. Rptr. 315 (1989).

Moking motions for reconsiderotion in o criminol
cose were not independent octions ond could not con-
stitute the initiotion of o lowsuit for purposes of o moli-
cious prosecution cloim . Adoms y. Superior Court, 2
Col. App. 4th 521 , 528,3 Col. Rptr. 2d 49, 52
(1ee2).

$L:32 Commenced By orAt
Direction of Defendant

The defendont must hove been octively instru-
mentol in cousing the prosecution. Cedors-Sinoi
Medicol Center v. Superior Court, 206 Col. App. 3d
41 4, 417, 253 Col. Rptr. 56.l, 563 (1988) (citing
Sullivan v. County of Los Angeles, 12 Col. 3d 710,
720, 117 Col. Rptr. 241 (1974l1l,.

This element moy be sotisfied where the defen-
dont sought out the police or prosecutoriol outhorities
ond folsely reported focts to them indicoting thot the
plointiff hod committed o crime. Cedors-Sinoi Medicol
Center v. Superior Court, 206 Col. App. 3d 41 4, 417 ,
253 Col. Rptr. 561, 553 (1988) (citing Sullivon v.

County of Los Angeles, 12 Col. 3d 710, 720, 117
Col. Rptr. 241 (1974l1l,.

A person who hod no port in the commencernent
of the oction, but who porticipoted in it of o loter time,
moy be held lioble for rnolicious prosecution.
Poromount Generol Hosp. Co. v. Jry, 213 Col. App.
3d 360,366,261 Col. Rptr. 723,725-26 (.l989).

Hospitol employees who misidentified the voice
of o suspected orsonist on on oudio tope were not
Iioble for molicious prosecution becouse they neither
instigoted the prosecution, nor were they octively
instrumentol in cousing the prosecution of the plointiff.
Cedors-Sinoi Medicol Center v. Superior Court, 206
Col. App. 3d 41 4, 417, 253 Col. Rptr. 561 , 563
(t ggg).

A defendont moy be civilly lioble for molicious
prosecution without personolly signing the comploint
initioting the proceeding . Jacques lnteriors v. Petrok,

188 Col. App. 3d I363, 1371-72,234 Col. Rptr. 44,
49 (19871.

A defendont is responsible for initioting legol pro-

ceedings if he or she odvises or ossists onother to
begin on oction ogoinst o plointiff, rotifies it when it is
begun on his or her beholf, or tokes ony octive port in
directing or rotifying the conduct of the cose. Willioms

v. Horlford lns. Co., 147 Col. App. 3d 893, 898, I 95
Col. Rptr. 448, 451 (1983) (knowingly giving folse
informotion to police constituted odvising or ossisting
onother to bugin proceedings).

A person who olerts low enforcement to o possi-
ble crime or criminol ordinorily is not lioble if low
enforcement, on its own, ofter independent investigo-
tion, decides to prosecute. Willioms v. Hortford lns.
Co., 147 Col. App. 3d 893,898, 195 Col. Rptr. 448,
451 (t gg3).

$1:33 Favorable lbrmination

A fovoroble terminotion moy be occomplished ot
the oppellote level or in the triol court. Roy v. First Fed.
Bonk,61 Col.App. 4th 315, 321 ,71 Col. Rptr. 2d
436 (l ggg).

A terminotion is fovoroble when it reflects the
opinion of either the triol court or the prosecuting porty
thot the oction locked merit or, if pursued, would result
in o decision in fovor of the defendont. Contu v.

Resolution Trust Corp., 4 Col. App. 4th 857, 881, 6
Col. Rptr. 2d l5l , 164 (19921.

Mere dismissol of the proceeding is insufficient.
The terminotion must demonstrote the innocence of the
occused. Contu v. Resolution Trust Corp., 4 Col. App.
4th 857,881 , 6 Col. Rptr. 2d 151 , 164 (19921.

A dismissol resulting from o settlement generolly
does not constitute o fovoroble terminotion. However, o

voluntory dismissol, even one without preiudice, moy be
o fovoroble terminotion sufficient to support o molicious
prosecution oction. Fuentes v. Berry, 38 Co[. ADp. 4th
1800, 1808, 45 Col. Rptr. 2d 848,852-53 (l 995).

A dismissol for lock of iurisdiction does not
involve the merits ond connot constilute o fovoroble
legol terminotion. Contu v. Resolution Trust Corp., 4

Col.App. 4th 857,882, 6 Col. Rptr. 2d l5l, 165
(1gg2l.

Terminotion of o prior oction by o successful
stotute of limitotions defense is not o fovoroble termi-
notion. Worren v. Wassermon, Comden & Cosselmon,
22A Col. App. 3d 1297, 1302, 271 Col. Rptr. 579,
s82 (r eeo)

Fovoroble terminotion connot be bosed on the
dismissol of criminol chorges remoining ofter the
defendont hos entered o pleo of nolo contendere to
one or more of the chorges pursuont to o pleo bor-
goin . Cote v. Henderson,2l8 Col. App. 3d 796,804,
267 Col. Rptr. 274,278 (1990).

Generolly, on oction for molicious prosecution
will not lie while on oppeol in the underlying oction is

pending. Friedmon v. Stodum, 171 Col.App. 3d 775,
778,217 Col. Rptr. 585, 587 (1985).

)
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Terminotions of criminol proceedings consistent
with guilt, such os dismissols purely on technicol or
procedurol grounds, ore not sufficient. Sconnell v.
Rivercide County, 152 Col. App. 3d 596,6l l , lgg
Col. Rptr. 644, 652 (1984).

$1:34 No Probable Cause

Where there is no dispute os to the focts upon
which on ottorney octed in filing the prior oction, the
question of whether there wos proboble couse to insti-
tute thot oction is purely o legol question. Thot legol
question is to be determined by the triol court on the
bosis of whether, os on obiective motter, the prior
oction wos legolly tenoble or not. Sheldon Appel Co.
v. Albert & Oliker, 47 Col. 3d 863, 868, ZS4 Col.
Rptr. 336 (1989).

Proboble couse depends on on obiective evoluo-
tion of legol tenobility bosed on either (l) the focts
known to the ottorney of the tirne he or she brought the
prior oction, or (21 subsequent evdnts in the litigotion
which demonstrote, os o motter of low, thot the prior
oction wos obiectively tenoble. Downey Venture v. Unl
lns. Co.,66 Col. App. 4th 478, 498, 78 Col. Rptr. 2d
142 (1998); Nicholson v. Lucos, 21. Col. App. 4th
1657, 1665-1 666, 26 Col. Rptr. 2d 778 (lg94l;
Hufstedler, Kaus & Ettinger v. Superior Court, 42 Col.
App. 4th 55, 62,64-65,49 Col. Rptr. 2d 55.| (l gg5l.

The subiective beliefs of the defendont ottorney
os to the legol tenobility of the oction ore not relevont
to the question of proboble couse. Downey Venture v.

LMI lns. Co., 66 Col. App. 4th 478, 496, TB Col.
Rptr. 2d 142 (l 998).

The foct thot there moy be some disputed focts
relevont to the merits of the underlying oction does not
by itself defeot o motion for summory iudgment in o
molicious prosecution oction. lf undisputed focts in the
record do estoblish on obiectively reosonoble bosis for
bringing the underlying oction, the existence of other,
ollegedly disputed focts is imrnoteriol. Songster v.

Paetkou, 68 Col. App. 4th I 5l , 1 67 , 80 Col. Rptr. 2d
66 (l 998) (citing Hufstedler, Kaus & Ettinger y.

Superior Court,42 Col. App. 4th 55 , 62, 4g Col. Rptr.
2d 55r (1 9961).

Proboble couse requires evidence sufficienr lo

*ffg.ygI in the oction or of leost informotion reosonobly
worronting on inference there is such evidence. Puryeor
v. Golden Beor lns. Co., 66 Col.App. 4th I188,
I I97,78 Col. Rptr. 2d 5A7 $998).

The presence or lock of proboble couse is to be
determined os o motter of low ond by on obiective
stondord; the test is whether ony reosonoble ottorney
would hove ihought the iloi, tenoble . Copenborger v.

lnt'l lns. Co., 46 Col. App. 4th 96l , 964, 54 Col.
Rptr. 2d 1 ,2 (l 996).

A suit for molicious prosecution loy where on
oction chorged multiple grounds of liobility ond some
but not oll of those grounds were osserted without
proboble couse. Crowley v. Kotlemon, 8 Col. 4th 666,
671 , 34 Col. Rptr. 2d 386 (1994ll.

ln o molicious prosecution oction ogoinst on
ottorney, the noture ond extent of the ottomey's knowl-
edge ot the time the underlying oction wos filed wos
irrelevont to determining proboble couse for filing the
oction where the octuol focts estoblished thot the
underlying oction wos tenoble . Hufstedler, Kous &
Ettinger y. Superior Court, 42 Col. App. 4th 55, 62,
49 Cal. Rptr. 2d 551, 556 (1996).

Lock of proboble couse connot be inferred frorn

Col. App. 3d 547, 567, 264 Col. Rptr. 883, 8g5
(l ggg).

An insurer hod proboble couse to report o home-
owner to the police for violotion of the lnsuronce Code
where the insurer honestly believed'thot the homeown-
er hod knowingly mode moteriol misrepresentotions on
cloim forms. Cummings v. Formers /ns. Fxchonge,2O2
Col. App. 3d 1407, 1421 , 249 Col. Rptr. 568, 576
(t e88).

Acquittol of on embezzlement chorge wos not
evidence of lock of proboble couse. Willioms y. Toylor,
129 Col.App. 3d 745,755,181 Col. Rptr. 423, 428
(1e82).

Relionce on the odvice of counsel, in good foith
ond ofter full disclosure of the focts, custom*itv estob-
lishes proboble couse. Sosins ky v. Gront, 6 Col. App.
4th I 548, 1556, 8 Col. Rptr. 2d 552, 556 (lgg2l.

A title insuronce compony octed with proboble
couse when it commenced o froud oction ofter fully
disclosing oll focts to on ottorney ond then octing on
the ottorney's odvice in initioting the oction . De Rosa v.

Tronsomerico Title lns. Co., 213 Col. App"*3d"J'390i..
J398, 26"2 Col. Rptr. 370,37.5,1I gSY). ' .

{ j the person initioting the lowsuit octs in bod foith '

, or vilfh'h-olds focts from counsetsthot would defeot the-.-*--t couse of oction, thot person connot defend ogoinst
molicious prosecution on the grounds thot he or she ,' j
relied on ottorney's odvice . Lucchesi v. Gionnini & j
lJniock, 158 Col. App. 3d 777, 788, 205 Col. Rptr. ,/
62,68 (r 984).
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$1:35 Malice

"Molice" relotes to the subiective intent or pur-
pose with which the defendont octed in initioting the
prior oction. Sheldon Appel Co. v. Albert & Oliker, 47
Col. 3d 863, 874,254 Col. Rptr. 336 (1989).

Molice moy not be inferred from on obsence of
proboble couse but must be estoblished by proof of
either octuol hostility or ill will on the port of the defen-
dont or o subiective intent to deliberotely misuse the
legol system for personol goin or sotisfoction of the
expense of the wrongfully sued defendont. Downey
Venture v. llvll lns. Co., 66 Col. App. 4th 478, 498-
499, 78 Col. Rptr. 2d 142 (l 998).

Allegotion thot o hospitol knew the informotion
upon which it oc{ed wos inoccurote, wos sufficient olle-
gotion of molice to support molicious prosecution
oction bosed on the hospitol's deniol of o physicion's
opplicotion to become o member of the hospitol's med-
icol stoff. Axline v. Soint John's Hosp. & Heolth Ctr., 63
col. App.4th 907,919,74 Col. Rptr.2d 395 (lggg).

The words 'rnolice" ond 'molicious' meon o
wish to vex, onnoy or iniure onother person. Molice
meons thot ottitude or stote of mind which octuotes the
doing of on oction for on improper or wrongful rnotive
or purpose. Molice does not necessorily require thot
the defendont be ongry or vindictive or beor ony octuol

; hostility or ill will toword the plointiff. See, e.g.,l'i Albertson v. Roboff, 46 Col .2d 37s, zgs P.zd +bs
(l 956) ; Grindle v. Lorbeer, 196 Col. App. 3d 1461 ,
242 Col. Rptr. 552 (19871; see olso BA,ir7.34.

A molicious prosecution plointiff rnust show thot
his or her interest wos the torget of the defendont's
improper purpose. Cantu v. Resolution Trust Corp., 4
Col. App. 4th 857, 884, 6 Col. Rptr. 2d I5l , 167
(1gg2l.

ln o molicious prosecution oction ogoinst on
ottorney, evidence thot the ottorney hod not subiective-
ly believed the prior oction wos tenoble wos relevont to
the question of molice, if the triol court concluded thot
the underlying oction wos not obiectively tenoble.
Hufstedler, Kous & Ettinger v. Superior Court, 42 Col.
App.4th 55, 63,49 Col. Rptr.2d 551 ,557 (.l996).

$1:40 REMEDIES

. Compensotory Domoges (Cru. CM. Coor $3333
(potentiolly recoveroble domoges include out of
pocket expenses, business losses, generol horm
to reputotion, sociol stonding ond credit, os well
os mentol ond bodily horm); see olso Bobb v.

Superior Court,3 Col. 3d 84 1 ,848 n .4,92 Col.
Rptr. 179, 

.l83 
(1971)).

o Punilive Domoges (C-m. Cv. Cooe 93294; Bobb
v. Superior Court,3 Col. 3d 841 , 848, 92 Col.
Rptr. 179,.l83 (.l971)).

o Attorneys'_ Fges (Cm. Cv. PRoc. Cooe $g I An et
seg. ; Bobb v. Superior Court, 3 Col. 3d 84 I ,
848 n.4, 92 Cal. Rptr. 179, I 83 (l 971 )).

$1:50 STATIJTE OF LIMITATIONS

The stotute of limitotions is one yeor. CAL. Crv.
PRoc. Coor $340(3). The couse of oction occrues on
the dote thot the proceedings in the prior oction were
dismissed or terminoted . Babb v. Superior Court, 3
Col. 3d 841 , 846, 92 Col. Rptr. 179,181 (1971).

$l:fl) AFTWDEFENSES
o Stotute of Liqitotions (see obove).
. Preemption (Del Rio v. Jetton, 55 Col. App. 4ih

30, 63 Col. Rptr. 2d 712 (19971; ldell v.
Goodmen, 224 Col. App. 3d 262, 271, 273
Col. Rptr. 605, 610 (1990)).

. Uncleon Honds (Pond v. lns. Co. of N. Americo,
I5l Col. App. 3d 280,289-92, 198 Cot. Rptr.
517, s21 -23 (1984)).

o W.oiver (Cru. CM. Pnoc. Coor 9.l038(c)).. Relignce on Advice of Counsel (Mobie v. Hyolt,
61 Col. App. 4th 581 , 597-598, 71 Col. Rptr.
2d 657 (1 998) ; Pond v. lns. Co. of N. Americo,
l5l Col. App. 3d 280,289-92, I98 Col. Rptr.
517 , 521 -23 (t gg4)).

. Public Employeg lmrnunity (Cer. Gov'r Coor
$g2l .6).

o Pq blic E ntity lm m u n ity (Cer. Gov'T Cooe
$81 5.2(b); Sconnell v. City of Riverside, 152 Col.
App. 3d 595, 6A4, 199 Col. Rptr. 644, 648
(t 984)).

. lndependent Agency lnvestigotion (stonwyck v.

Horne, 146 Col. App. 3d 450, 457-59, 194
Col. Rptr. 228,231-33 (1983)).

. See generolly Appendix A.

$1:70 RELATED CAUSES OFACTION
o Abuse of Process ($1V.2:00).
o Folse lmprisonment ond r Folse Arrest

(glll.4:00).
. Libel ($Xll.1 :00).
. Slond.er ($Xll.2:00).
o Folse Lisht ($Xll.8:00).
e Trode Libel ($Xll.3:00).
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