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[No. A063376. First Dist., Div. Four. Oct. 16, 1995.]

HERIBERTO FUENTES, JR., et al., Plaintiffs and Appellants, v.
VIRLEE BERRY et al., Defendants and Respondents.

SUMMARY

Three police officers brought a malicious prosecution action against an
individual, her husband, and her sister, after the individual sued the officers,
a city, and the city’s police chief in an underlying federal civil rights suit.
The trial court granted summary judgment against the officers, finding there
was no triable issue of fact with respect to whether the underlying action
terminated in favor of the officers. (Superior Court of Alameda County, No.
653533-3, James R. Lambden, Judge.)

The Court of Appeal reversed the summary judgment. The court held that
the trial court erred in granting summary judgment against the officers, since
a triable issue of fact existed as to the issue of favorable termination of the
underlying action. The individual settled with the city and police chief, and
the case was dismissed as to all defendants, including the officers. However,
the officers never conceded the terms of the settlement required dismissal of
all defendants, including themselves. When the city attorney announced the
terms, he stated, “The three officers would be dismissed with prejudice.
They’re not willing to sign releases or any kind of agreement.” Also,
correspondence distinguished between the settlement with the city and its
police chief and the agreement with the officers. Ultimately, the federal
jl.ldge signed two orders of dismissal, one referring to the settlement with the
city and its police chief, and the other simply stating the action was
dismissed against the officers. Construing the individual’s supporting docu-
ments strictly and the officers’ documents liberally, the trial court erred
when it fo(tjmd therfe was no_genuine dispute that the dismissal of the officers
was, a condition of the settlement. Moreover, a factual dispute existed as to
whether the officers failed to take any action to avoid bein[g, made necessary
parties to the settlement. (Opinion by Reardon, J., with Anderson, P. J., and
Poché, J., concurring.)

FUENTES v. BERRY 1801
38 Cal.App.4th 1800; 45 Cal.Rptr.2d 848 [Oct. 1995]

HEADNOTES
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(1) Summary Judgment § 26—Appellate Review—Scope of Review.
—An appellate court determines de novo whether a genuine issue of
material fact exists and the moving party is entitled to summary
judgment as a matter of law.

(2) Malicious Prosecution § 3—Essentials to Maintenance of Action.
—To establish a cause of action for malicious institution of a civil
proceeding, a plaintiff must demonstrate that the prior action was
commenced by or at the direction of the defendant and (1) was pursued
to a legal termination in the plaintiff’s favor; (2) was brought without
probable cause; and (3) was initiated with malice.

(3a, 3b) Malicious Prosecution § 7—Essentials to Maintenance of Ac-
tion—Favorable Termination—Based on Dismissal—Triable Issue
of Whether Dismissal was Condition of Settlement.—In an action for
malicious prosecution by three police officers against an individual and
others, after the individual sued the officers, a city, and the city’s police
chief in a federal civil rights suit, the trial court erred in granting
summary judgment against the officers, since a triable issue of fact
existed as to whether the federal suit terminated in favor of the officers.
The individual settled with the city and police chief, and the case was
dismissed as to all defendants, including the officers. However, the
officers never conceded the terms of the settlement required dismissal
of all defendants, including themselves. When the city attorney an-
nounced the terms, he stated, “The three officers would be dismissed
with prejudice. They’re not willing to sign releases or any kind of
agreement.” Also, correspondence distinguished between the settlement
with the city and its police chief and the agreement with the officers.
Ultimately, the federal judge signed two orders of dismissal, one
referring to the settlement with the city and its police chief, and the
other simply stating the action was dismissed against the officers.
Construing the individual’s supporting documents strictly and the of-
ficers’ documents liberally, the trial court erred when it found there
was no genuine dispute that the dismissal of the officers was a condi-
tion of the settlement. Moreover, a factual dispute existed as to whether
the officers failed to take any action to avoid being made necessary
parties to the settlement.

[See 5 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 441.]
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action that resulted from a settlement gcnerz}lly' oels o o
favorable termination. In such a case the dlsmlsls‘a e ot ihe
ously on the merits of the action as 1t rgsults from tde fJ it or
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Betty Williams. Berry was the sole plaintiff in the underlying action, a
federal civil rights suit.!

In March 1990, the superior court entered a summary judgment against the
officers on the ground that the federal suit had not been terminated in their
favor. In January 1991, we concluded that a triable issue existed as to
whether the termination of the federal suit was in fact the result of a
settlement or was instead a voluntary dismissal with prejudice reflecting on
the merits of the case. We reversed the summary judgment. (Fuentes v. Berry
(Jan. 22, 1991) A049265 [nonpub. opn.].)

On remand, Berry’s attorneys conducted discovery directed to the issue
of whether or not the federal suit was terminated in favor of the officers.
In June 1993, they filed a second motion for summary judgment in the
superior court, claiming that it could no longer genuinely be disputed that
(1) the underlying federal action was terminated as a result of a settlement,
a condition of which required the officers be dismissed from the suit; and
(2) the officers ratified the settlement of the underlying action both by
not taking some action to set aside their dismissals and by accepting the
benefits of the dismissals. In support of this second motion for summary
judgment, Berry’s attorneys cited Villa v. Cole (1992) 4 Cal.App.4th 1327 [6
Cal.Rptr.2d 644], a case very similar to this one filed in March 1992 by
Division Three of this court.2

In opposition to the motion for summary judgment, the officers argued
that (1) this court’s first opinion filed in January 1991 is the “law of the
case” and should be followed by the trial court; (2) in any event, Villa is
distinguishable on its facts; and (3) there remains a triable issue of a material
fact relating to the issue of favorable termination.

In August 1993, the trial court granted the motion for summary judgment,
finding that there was no triable issue of fact with respect to the issue of

'A similar complaint was filed in the Alameda County Superior Court. No significant
proceedings took place in the state trial court; the focus of the litigation was in the federal
court.

2In fact, Alameda Police Officer Robert R. Villa is a plaintiff-appellant in each case. Rufus
Cole, the defendant-respondent in that case, was the attorney representing Mrs. Berry in the
underlying action here. In each case, Cole filed a civil rights action against the City of
Alameda and one or more of its police officers in federal court, which action was later
dismissed. In each, the officer(s) filed a malicious prosecution action in state court. In each,
the superior court granted summary judgment to the defendants on the ground that the
underlying federal action was not terminated in favor of the individual police officer(s).
Issues we must decide include whether the circumstances surrounding the dismissal of the

federal action in each case are distinguishable and, if so, the legal significance of any such
distinctions.
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favorable termination. The court explained: “It cannot genuinely be disputed
that the dismissal of Plaintiffs in the underlying federal and state actions was
a condition of the settlement among Virlee Berry and the City of Alameda
and its Police Chief, and as such this action is barred pursuant to the rule of
Villa v. Cole, 4 Cal. App. 4th 1327 (1992). Alternatively, it cannot genuinely
be undisputed [sic] that Plaintiffs ratified the settlement by accepting bene-
fits of the dismissals and failing to take any action to set them aside. For this
alternate reason as well, this action is barred pursuant to the rule of Villa v.
Cole. [q) For the foregoing reasons, Defendants’ Motion is granted as to the
entire Complaint and with respect to all Plaintiffs.”

The officers appealed. Once again, we reverse the summary judgment.
1. STANDARD OF REVIEW

A motion for summary judgment must be granted by the trial court if all
the affidavits, declarations, and other supporting papers show that there is no
triable issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law. (Code Civ. Proc., § 437c, subd. (c).) Under the
statute as applicable in 1993 when this summary judgment motion was filed
and granted, a defendant who moved for summary judgment could meet his
or her initial burden of showing that a cause of action had no merit by
showing that one or more elements of the cause of action, even if not
separately pleaded, could not be established or that there was a complete
defense to that cause of action. Once the defendant made that showing, the
burden shifted to the plaintiff to show that a triable issue of one or more
material facts existed as to that cause of action. (Code Civ. Proc., § 437c,
former subd. (n)(2) [now subd. (0)(2)]; see Stats. 1992, ch. 1348, § 1; see
Jambazian v. Borden (1994) 25 Cal.App.4th 836, 843-844 [30 Cal.Rptr.2d
768].) (1) An appellate court determines de novo whether a genuine issue
of material facts exists and the moving party is entitled to summary judg-
ment as a matter of law. (Jambazian V. Borden, supra, at p. 844; Wilson v.
Blue Cross of So. California (1990) 222 Cal.App.3d 660, 670 [271 Cal.Rptr.

876].)

Even if we assume that Berry has initially shown that an element of the
cause of action cannot be established, we conclude that a triable issue as to
a material fact continues to exist concerning whether the termination of the
federal suit was the result of a settlement or was instead a voluntary

dismissal reflecting on the merits of the case.
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II. FacTts?

A. Background

This litigation had its origin i

] its origin in a traffic encounter involving B

gtl)tgs ;fl vﬁlllagl;? a?til:‘iz l:golidg:f;h 1982. She apparently disfeg:r%zdalclitiirg:

ot are ooty B s icers, drove pff, and was later stopped and
) ppellants. Berry was initially charged wi isti

arrest and three Vehicle Code violations. On Februa)r{y 13,gle98;w;ll:eri;lts;2§

a plea of no cont :
§ 2800.1.) ntest to unlawful flight from a peace officer. (Veh. Code,

B. Civil Rights Proceedings

Four days after her no contest i
) ) 0 CC plea in state court, Berry filed i
21]13 et[l'lr; E,Jn(xztletg osftaAtS:m 2;5:;?9 g;;u;\'lt lng the Northern Drgtrict 0;1 (szrl[iltr':)l:rlalil;
. City of Ala .D.Cal., No. C 87 0606) agai i
of Alameda, its police chief, and i e osine. fon
, its police chief, the three officers herei i
(éaéulsgsg 10f1308t:;on in violation of the federal civil rights ig;/:ll(igsnlgl gogr
31 lai;lt o )hand four state tort causes of action. The essence of' t'ler'
p. as that the officers pulled her vehicle over and, without justifi-

cation, forcefully removed he i
ocation. r from the vehicle and beat her without prov-

Col?een%h;vzsitregresent'ed in Fhe federal proceedings by Attorney Rufus L
Ciry .Attome y,C;t:t police chief and the three officers were represented b)}
City Attorns y : er J. St‘roud. Attorney Daniel L. Mitchell was also asso-

unsel by the city attorney to provide representation in the case.

As the civil rights action mov: i
s act ed toward trial, Cole and
(s)[}fc;rcl(eires({ :)enl ut;: pos:xb;hltlles of settlement. This correspo:gencsetr:el:/(laclg rtrl'nee:
nce to fully settle the matter. For example
g:;;::}e :Ltl)gygés;iad tll:'athCOICI (;:lelete certain language pfrc;n?nah;gfezslc, lf?)f'rgr;
pa le which wou have precluded a later malicious instituti
:lh :1:;15 ep‘r‘oceel()hng lawsgnt by the officers. Initially, Stroud \l:'src;?: tht\;;leOItlhz{
the case. caln e settled if the officers are not required to sign anything.” But
ys later, on June 28, Stroud wrote: “The officers have now réfused

even to consent to a Settlement 1 thefe 1S no quullelﬂellt to Slgn leleases. NO
f i
se ttlEInEHt 1§ no pOSSIhle *

Nevertheless, on November 1, 1988
S r 1, , the day set for trial, Att
and Cole met in chambers with the federal court judge to set fglftnhe)t,l:est:::l(:

3This factual statement is b: i ary
ased igi ini
Fuenr v Berrs, e A049265.)°n that in our original opinion, filed January 22, 1991.
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of a settlement they had reached. Berry and her husband sat in on the latter
portions of the in-chambers proceeding. The three officers were not present.*
Announcing himself as appearing “‘for defendants,” City Attorney Stroud
proposed to “put the settlement on the record.” During discussions between
court and counsel, the attorneys revealed that no private written settlement
agreement existed between the parties. Instead, the attorneys proposed that
they state their understanding for the record, that there be dismissals with
prejudice, but that no judgment be entered in the court’s record.’

Stating his understanding for the record, City Attorney Stroud said: “The
three officers would be dismissed with prejudice. They're not willing to sign
releases or any kind of agreement. They will just be out of the case. []] The
city, in return for its release with prejudice, would pay to the plaintiff
$15,000. That would settle the 1981 [civil rights] action, which is still
pending against the city and would preclude an appeal by defendants on the
summary judgment granted by this court.” Stroud also mentioned that the
officers were adamant that the terms of the settlement not be discussed with
the press, as “they’ve really had quite enough of having their names in the
paper on this basis. [q0 So that—those are the terms.”

Berry’s attorney acknowledged that “the agreement as stated by Mr.
Stroud basically reflects my understanding of the agreement.” He added that
Berry was present in court as the sole plaintiff and that if she had any
questions, she could address the court, if she desired.

When the court asked Berry if she understood the terms of the settlement
agreement, she raised a question about what Mr. Stroud had said in relation
to the release. The court explained that Berry was to “sign and deliver to the
City the normal type of release releasing all claims that you now have
against the City for any matters that may have arisen up to now from the
beginning of time.”

The following exchange then occurred: “Mrs. Berry: Okay. Does this
mean that the police department can now sue me? [q0 The Court: It would
not affect that in any way whatsoever. [9] Mrs. Berry: So they could do that.
[0 The Court: Well, unless there’s some agreement to the contrary. [90 Do
you anticipate anyone in the police department suing you? [{] Mrs. Berry: 1
don’t know. I'm just asking a question . q] Mrs. Berry: —since
someone had mentioned something about malicious prosecution or some-
thing.”

4When the court asked Mr. Stroud if he wanted anyone to sit in, Stroud replied: “No, that’s
fine. Once the dismissals are filed, why, we're clear.”

SWhen the court commented that the better way of reflecting a settlement would be to have
a private settlement agreement followed by a dismissal of the case with prejudice, Mr. Stroud
commented: “Usually we're worried about the parties changing their minds or whatnot. It
helps if we tell our clients that it's a done deal.”
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When Berry’s husband interj
r 1 jected that they had been advised
;it:))sr::gﬁgﬁit t1}twwzfisdposls1!31:-i that the police officers could sue for matl)i};i(})l:;
, ederal judge said it was only necessary that

utnd%rstand the agreement. After Mrs. Berry acknowledggd t}'?at l\s/g:'u?lzﬂy

s 9(1)1 the agreement fl:lllx, the court asked her: “. . . Do you agree toer';

va(l)turc;utY a(l)nydprowsnon 1:111 it that relates to the police officers? 90 Thle

: You do agree with the settlement agreement as ex d nd wi

any provision in it limiting the rights of the poli Pre D Mis. Borm
police officers. Mrs. :

;hravetto lz:.grec to that. [{] The Court: Beg pardon? []]] Mrs. Iglurry:rls h]:\?: Zo

gree to that. []] The Court: No, you don’t have to. Do you agree to it freely

and voluntarily? Mrs. . ,
right. Thank y)c;um 1s. Berry: Yes, I do agree to it. []] The Court: All

In a follow-up letter to Cole on Ni
. etter to ovember 18, 1988, transmitti
Bl:::;assetrc())fu ‘:lvlvgttm}‘sE a%au;sit thih city and its police chief to be si;n:::igb;
/, St rote: “Enclosed is the release required, which to, i
;he ;iliemlsstal.lls with prejud_lce for the City and the Chief and the wgaei:/l:eerro?l;g
$;;;5> gOOtoto ycz us;ug;:;a:y T!hu'dgmetﬁ is required for payment of the agreed
R . This is all covered by the release h
between those parties. [l The officer. ] A
. . s only require dismissals with judi
since they are not participating i WAL
‘ g in the ab ” i
Berry signed and returned the release form.o ve sertlement.” (lalics added.)

Several months later, on Apri
S : ) pril 19, 1989, two separate document i
fjﬁﬁﬂﬁ agd Ordt:.jr f%l Dismissal With Prejudice” were file%s\xirsltlltiﬁg
. One read: “The plaintiff, VIRLEE BERRY, and def
OF ALAMEDA AND [POLICE CHIEF] RO'BE , PRTRR
' RT SHIELLS, having full /)
resolved this matter, plaintiff hereby dismi it Y e e
4 ’ s y dismisses with prejudice thi i
against the said defendants.” (Italics added.) Thi e igned by
the City Manager of Alameda, the poli e, an o e o
, police chief, and Berry, wa:
to form by Attorneys Cole and Mitchell a5 signed 25 an oy the
! , and was signed as d
federal judge. The other form read: “Pl it G o ety dis.
¢ udge. The : “Plaintiff VIRLEE BERRY hereby di
misses with prejudice her action against defendan Terberto
] ts Ronald Jones, Heri
Fuentes and Robert Villa, each party to bear its own costs.” No ment?é:lbsvr;z

made of a settlement. : .
Vileo Berry, | The only party to sign this form was the plaintiff,

The officers filed this action in July 1989.

III. DiscussION

(2) To establish a cause of action for malicious institution of a civil

proceeding, a plaintiff must demonstrate th i i
ff m at the prior action wa -
menced by or at the direction of the defendant and (1) was pursued tosa ngz‘il
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termination in the plaintiff’s favor; (2) was brought without probable cause;
and (3) was initiated with malice. (Sheldon Appel Co. V. Albert & Oliker
(1989) 47 Cal.3d 863, 871 [254 CalRptr. 336, 765 P.2d 498]; Pender V.
Radin (1994) 23 Cal.App.4th 1807, 1813 [29 Cal.Rptr.2d 36]; Villa v. Cole,

supra, 4 Cal.App.4th 1327, 1335.)

(3a) In this case, only the first element relating to whether the prior

action was terminated in the officers’ favor is at issue. 4) Inthat regard,

a dismissal resulting
favorable termination.

from a settlement generally does not constitute a
(Haight v. Handweiler (1988) 199 Cal.App.3d 85, 88
[244 Cal.Rptr. 488].) “In such a case the dismissal reflects ambiguously on
the merits of the action as it results from the joint action of the parties, thus
leaving open the question of defendant’s guilt or innocence. [Citation.]”
(Minasian v. Sapse (1978) 80 Cal.App.3d 823, 827, fn. 4 [145 Cal.Rptr.
829]; see also Pender V. Radin, supra, 23 Cal.App.4th at p. 1814.)

On the other hand, a voluntary dismissal, even one without prejudice, may
be a favorable termination which will support an action for malicious
prosecution. (MacDonald V. Joslyn (1969) 275 Cal.App.2d 282, 289 [79
Cal.Rptr. 707].) “In most cases, a voluntary unilateral dismissal is consid-
ered a termination in favor of the defendant in the underlying action; the
same is true of a dismissal for failure to prosecute. [Citations.]” (Villa v.

Cole, supra, 4 Cal.App.4th at p. 1335.)

d other than on the merits, the

reasons underlying the termination must be examined to see if it reflects the
opinion of the court or the prosecuting party that the action would not
succeed. (Haight v. Handweiler, supra, 199 Cal.App.3d at p. 88.) If a conflict
arises as to the circumstances explaining a failure to prosecute an action
further, the determination of the reasons underlying the dismissal is a
question of fact. (Id. at p. 89; Weaver V. Superior Court (1979) 95
Cal.App.3d 166, 185 [156 Cal.Rptr. 745); Minasian v. Sapse, Suprd, 80

Cal.App.3d at p. 828.)

(5) Where a proceeding is terminate:

(3b) In the first appeal in this case, each side cited Haight V. Handweiler,
supra, 199 Cal.App.3d at page 85 as the case then most closely in point to
this one. Berry cited that portion of the Haight opinion which stated that the
dismissal of the underlying action against a nonconsenting defendant by the
plaintiff was a necessary condition of a settlement with the other defendant.®

The officers sought to distinguish Haight.
that each side overlooked a critical

In our earlier opinion, we pointed out
procedural difference between Haight and this case. The appeal in Haight

ect [the plaintiff’s] opinion that his action

6«Such a termination does not necessarily refl
and thus does not qualify as a favorable

against [the nonconsenting defendant] lacked merit
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follow i i
follo ggda ;?;:ir; t;;alt onl the issue of.favorable termination in which the trial
court had made t'c ua dgtermmauons as to the reasons underlying th
dismissal of ¢ Haf iﬁn against Haight. In Floing so, it found that the plagintifef
had dismissed Ha og na; a necessary cqndltion of effectuating the settlement
The Ieviewin g(S uH pund substantial evidence to support that factu l
determinatic 1. (See Haight v. Handweiler, supra, 199 Cal.App.3d at 89a
involved an appeal from the granting of a summa}y judgr.nen't)
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On remand, Berry’s attorneys conducted further di

) attor] discove i
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i Garins tho o y to n;dempnfy the officers for any liability they might
oo cass Bt t(l)lursefo their duties, Stroud maintained that a dismissal of
botoos Bny andet l())ef:)cti;sr v(;':ts_eadnecessary condit_ion of any settlement
officers objected to having his cas;1 d?grtrsl.isfgiom testified that none of the

A . .

ot ;;ocrgzgulz:nllil L. Mitchell, whq was retained by the City of Alameda t

act as cocou eS or all dqfendants, including the officers, was also de; d0
o Stroud, Mitchell testified that while there was a settll;?;:ni

between Berry and the cit, i i ief, «
Detween Berry and the y and its police chief, “[t]here was no settlement on

B .

s e;rsy :a;s;c:t:rer ;elcond motion fpr summary judgment on the contentions

con&ition mat of law, (1) the dismissal of the officers was a neces:

condior the settlement between Berry and the City of Alameda dsary

e off :lr'zi ;2?1?:; t‘t)h:,lttseetth:ment of the federal action by accei;gﬁg (12t:
: : mpt to set asi ismi i

relied heavily on the interverl:ing Villaacs:;dsz.the dismissals. In doing so. she

In Villa, Division Three held that “

. at . . . even where a defe

1 g}esz i:op :r sie;:llten:lerﬁ made on his pehalf, his or her dismrilgsfl“fggif Itll(l)(:
fawsuit pursuant i(: that settlement will not be viewed as a favorable termi-
nation as | Sgu it \fos a necessary condit'ion to achievement of the overall
requimnd b. ouch ismissal is not considered unilateral because it was
required ¢ c};O erms of’a settlgment agreement, and it will act as a bar t
i I;ls‘pgzosixg:gtlcozl a;t:tlon by the nonsettling defendant. (Haightova
iy i336,) .App.3d at pp. 88-89.)” (Villa v. Cole, supra, 4

termination in the Coﬂtex)[ of a malicious plOSeCuthll action. (Halghl V. Handwetler, supra,
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la, Officer Villa was present in the courtroom with the

As we read Vil
- attorneys for each side when the settlement agreement was announced to the
d “on behalf of all

trial court. Counsel for the city stated that he appeare:
defendants” and vVilla acknowledged that that was correct. After attorneys

for each side accepted the settlement terms On behalf of their respective
vided the representa-

clients, the federal judge ruled that the city had “ ‘pro

tion for Officer Villa, the City has agreed as attorney for Officer Villa to this
disposition, and the City takes the position that it has the right to settle on his
behalf even though he does not join in the motion . . . . (Villav. Cole,
supra, 4 Cal.App.4th at p. 1333.) The federal judge entered an order dis-
missing the action “with prejudice, pursuant to the stipulation ‘entered into

by the parties by and through their counsel of record . . . ;7 (Ibid.)

In its opinion, the court stated that appellant Villa had conceded that the
terms of the settlement between the city and the plaintiff in the underlying
dants in that action, including

action required the dismissal of all of the defen

appellant villa. The court stated that in short, the plaintiff dismissed appel-

lant Villa from the civil rights lawsuit “because it was necessary to effect the
.4th at p. 1336)

settlement with the City.” (Villa v. Cole, supra, 4 Cal.App
On that basis, the court held that the termination did not necessarily reflect

the plaintiff’s opinion that his civil rights action against Villa lacked merit,
and thus did not qualify as a favorable termination for purposes of a

malicious prosecution action, citing Haight. (Ibid.)

In the more recent case of Pender v. Radin, supra, 23 Cal.App.4th 1807,
ed by an attorney

the settlement agreement, like that in Villa, was negotiat

acting with the full authority of the Penders. Further, the agreement provided

that the plaintiff therein was to dismiss the underlying action “in its entirety
as to all defendants wlith] prejudice. . - > (Id. at pp- 1810, 1814-1815))

There was no triable issue of fact as to whether the Penders were a party to
the settlement agreement. (Id. at p. 1814)

la and Pender, We believe that a triable issue continues to

In contrast to Vil
exist in this case. Unlike in Villa, the officers in this case have never
d the other

conceded that the terms of the settlement between Berry an
defendants in the federal proceeding required the dismissal of all of the

defendants, including themselves. During the period leading up to the set-

tlement between Berry and the other defendants, Stroud wrote to Berry's

attorney that the officers were refusing to consent to a settlement, even if

they were not required to sign releases: “No settlement is now possible.”
proceeding held in

When the eventual settlement was announced at a
chambers in the federal court, the officers in this case were not present.
When City Attorney Stroud announced the terms of the settlement, he stated
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at the outset, “The three offi
outset, officers would be dismi i

at the o . e dismissed with judi ’
oG ::eg ’E% Zlgn’releases or any kind of agreement. l’l‘hg;ei:lli?llc'e' R
o Su-oud‘ basig}lll ; ?;;tl):fsy I:11;kno(\;vledged that “the agreement ajsu:tta]t):dobu;
M. St s understanding of the ”

if Berry had any questions, she could adgress theagfﬁlerrtn?fl[éhf g aqdfid

, esired.

Berry asked the court i
rt if the settlem
on the possibili ! ent agreement would
o oy S ey e e
the settlement “

any way whatsoever. []] 2 ent “would not affect that in
the contrary.” When asked if [0 . . . [Ulnless there’s som

ary hen asked if she agreed with the settlementeagfégcnnelg?t“;z

expressed and without an ision in i
< y provision in it limiti i
officers,” Mrs. Berry replied that she did.l Himiting the rights of the police

While Berry cites to corres i
otule B pondence which might suggest
there betw;)e:iox;rht‘,espsc;rtlgence in tl.le record which contixi%ed ttoodﬂ::\: Zptrftry,
o e conchnd hemem with the city and its police chief I(Sith-
1558 S dlt the three.ofﬁcers. For example, on Nove atl: s
cluded one negotiation letter by statingz’ “The ofﬁinerse rorllls);

req T 1Smi l y p p
uire d SSalS Wlth 14 udlce mnce thc are not participatin n the
p S g

Ultimately, unlike in any case cit

v ' ed by Berry, the fe j i

s srry?tih :rcclftx‘;: zat:;ng the feder.al proceedings to a cﬁ;rél i]: (ﬁi 81sginﬁddt ‘go

S e ity OFngLind Police Chief Robert Shiells, it was ,sta%eg th};

oefendants, Ly OF & IM}ED'A AND ROBERT SHIELLS, having fully settlil

oainet tho sald dofon , P a},muff hereby dismisses with prejudice this io

e horet dismisseants: The 'ott}er order read, simply: “Plaintiff V?:uon

Tones Hortot s with prejudice her action against defendants R ald
uentes and Robert Villa, each party to bear its owjx cggtzl(’j’

No mention was mad
He e of a sett .
the plaintiff, Virlee Berry, lement. The only party to sign this form was

Construing Berry’ i

struing the ifﬁceg)sl'sssuppor.tmg documents strictly, as we must, and
court erred when it he1§pﬁ°mng documents liberally, we believe th iqn-
of the officers in the unt d:;ltl}ere was no genuine dispute that the disfnisr;::
between Be 1derlying action was a condition of th

exists as to vrvrl)lle:}?grﬁe lefy and its police chief. Moreover, a fa:tus:ltt;?mem
necessary parties e officers failed to take any action to avoid bei i
a conflior o the o i(;Ctlllle settlement with the city and police chief. ‘;lfntghmaqe
the officers, the trier ortr'l:'ztizltlcsehsoe;(g l:ining he dismissal of the c.ase age;?n;i

’ uld decid i
Court, supra, 95 Cal.App.3d at p. 185.) e that conflict. (Weaver v. Superior
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IV. CONCLUSION
ts of
The summary judgment is reversed. Appellants to recover the costs

appeal.
. J., and Poché, J., concurred.

Anderson, P |
November 2, 1995, and appellants

iti i denied
A petition for a rehearing was
etitilc)m for review by the Supreme COl:lltt was d(lt: o
li)viosk J.. was of the opinion that the petition shou g

ied January 24, 1996.

IN RE MARQuIs D. 1813
38 Cal.App.4th 1813; 46 Cal.Rptr.2d 198 [Oct. 1995]

[No. D023165. Fourth Dist., Div. One. Oct. 16, 1995.]

In re MARQUIS D. et al., Persons Coming Under the Juvenile Court Law.
SAN DIEGO COUNTY DEPARTMENT OF SOCIAL SERVICES,
Plaintiff and Respondent, v.

RODNEY D., Defendant and Appellant.

SUMMARY

At a dispositional hearing in dependency proceedings, the juvenile court
declared six minor siblings to be dependents of the court, removed custody
from both parents pursuant to Welf. & Inst. Code, § 361, subd. (b), and
placed the children with a county department of social services for suitable
placement. The juvenile court further placed the children in licensed foster
home care and ordered them detained with the father pending placement.
(Superior Court of San Diego County, Nos. 504375B, 504375C, 504375D,
504375E, 504375F and 504375G, Hideo Chino, Juvenile Court Referee.)

The Court of Appeal reversed the orders placing the children in the
department’s custody, and the matter was remanded for the juvenile court to
consider and make proper findings under Welf. & Inst. Code, § 361.2, subd.
(a) (placement with noncustodial parent). The court held that the juvenile
court failed to apply Welf. & Inst. Code, §361.2, when it denied the
noncustodial father placement of his children, and that that statute’s required
finding that placement with the noncustodial parent would be detrimental to
the child could not be implied on appeal under the requisite clear and
convincing evidence standard. Implying a finding of detriment would have
presupposed that the juvenile court considered the correct code provision.
However, neither the department’s reports, the hearing transcript, nor the
juvenile court’s order referred to the requirements of Welf. & Inst. Code,
§ 361.2, subds. (a) and (b), regarding placement with a noncustodial parent.
Rather, the juvenile court acted under Welf. & Inst. Code, § 361, subd. (b),
which does not apply to noncustodial parents. Also, Welf. & Inst. Code,
§ 361.2, subd. (c), required the juvenile court to make an express finding of
detriment, which it failed to do. Thus, it was not clear on the record that the
juvenile court even considered the applicable statutory provisions. Even
assuming it considered the correct code provision, a finding of detriment
could not be implied from the evidence. The department’s reports demon-
strated that the father was willing to cooperate with the department, and



