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The order to show cause is discharged and the writ of habeas corpus is
denied.

Morris P. J., and Kaufman, J., concurred.
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DENNIS A. LUCCHESI, Plaintiff and Appellant, v.
GIANNINI & UNIACK et al., Defendants and Respondents.

SUMMARY

In an action for malicious institution of a civil proceeding (malicious pros-
ecution) based on defendants’ unsuccessful prior action alleging fraud and
undue influence by plaintiff in a real estate lease option agreement between
the parties, the trial court granted defendants’ motions for summary judg-
ment on the ground that, in the underlying action, the trial court’s denial of
the defense motions for summary judgment and nonsuit established probable
cause for instituting the action. (Superior Court for the City and County of
San Francisco, No. 749530, Richard P. Figone and Ira A. Brown, Jr.,
Judges.) ..

The Court of Appeal reversed. It held that, as neither the denial of the
motion for summary judgment nor the denial of the motion for nonsuit was
a determination on the merits against the defendant in the prior proceedings,
those rulings did not establish as a matter of law that probable cause existed
for the underlying lawsuit. Further, the court held that, despite defendants’
assertion of good faith reliance upon their attorneys’ advice to institute the
underlying action, the parties’ declarations revealed that triable issues as to
material facts remained. (Opinion by Anderson, J., with Scott, ActingP. J.,
and Barry-Deal, J., concurring.)

HEADNOTES

Classified to California Digest of Official Reports, 3d Series

(1) Summary Judgment § 19—Hearing and Determination.—A motion
for summary judgment must be granted if all the affidavits, declara-
tions, and other supporting papers show that there is no triable issue
as to any material fact and that the moving party is entitled to a judg-
ment as a matter of law.
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(' ?2) Summary Judgment § 1
g ment procedure is to disc

the parties possess evid
trial.

—Purpose.—The aim of the summary judg-
over, through the supporting papers, whether
ence requiring the weighing procedures of a

(3) Summary Judgment § 8—Aﬂidavits—Construction.
the sufficiency of the declarat

connection with a motion by
court must consider defendan

—In examining
ions and other supporting papers filed in
defendants for summary judgment, the
ts’ papers strictly to determine if they
establish their right to Jjudgment by conclusively negating a necessary
element of plaintiffs’ cause of action, and the court must construe

plaintiffs’ declarations liberally to determine if they have established
the existence of triable issues of fact.
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Malicious Prosecution § 10—Actions—Evidence and Proof—Sum-

mary Judgment.—On appeal from the granting of a summary judg-

ment motion in an action for malicious institution of a civil proceeding

(malicious prosecution), the appellate court considers depositions, doc-
uments, and records befo

re the trial court at the hearing on the motion,

(5) Malicious Prosecution §

14—Actions—Appeal-Summary Judg-
ment.—On appeal from the

granting of a defense motion for summary
Jjudgment in an action for malicious institution of a civil proceeding
(malicious prosecution), doubts as to the propriety of granting the mo-
| tion are resolved against the moving party.

(6) Malicious Prosecution § 10—Actions—Evidence and Proof—Sum-
mary Judgment—Burden of Proof.—In an action for malicious insti-
tution of a civil proceeding (malicio

(7) Malicious Prosecution § 1
ecution is a recognition o
unjustifiable litigation.

—Purpose.—The action for malicious pros-
f the right of an individual to be free from

(8) Malicious Prosecution § 3—Essentials to Maintenance of Action.—
"‘ To recover in an action for malicious prosecution, the plaintiff must
| prove that the defendant initiated a criminal or civil proceeding without
| probable cause, that the proceeding has terminated in the plaintiff’s

favor, and that the defendant acted maliciously in instituting the pro-
ceeding.
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(9) Malicious Prosecution § 6—Essentials to Maintenance of Action—
for malicious institution of a civﬁwbroceeding' (malIici:)usd pri?s:::::s)?ﬁ
“ ” to bring an action. Instead, S an
does not mean “‘legal cause’ to l, etead, 1 means o
ici i rt of the plaintiff, founded |

honest suspicion or belief on the pai T, Jounced.on lacts

suffici ble person in believing that t

ciently strong to warrant a reasonable | eving n
z:girge is };rue. Further, reasonable belief is no defense if it is not in
7 good faith.
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[Seec CalJur.3d, Assault and Other Wilful Torts, § 328;
Am.Jur.2d, Malicious Prosecution, § 50.]
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on the merits as to bar the acquitted defendant from pursuing his civ
remedy for malicious prosecution.
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i i Civ. Proc., § 581c)—

ismi nd Nonsuit § 43—Nonsuit (Code: . -

(1’3 ) lI;lesl;.i::lsf—all)::termination on Merits.—The d.emal. of a motion fqr n;)nn
suit, in contrast to the granting of such motion, is not a determinatiol

on the merits.
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(14) Dismissal and Nonsuit § 43—Nonsuit (Code Civ. Proc., § 581c)—
Similarity to Demurrer.—A motion for nonsuit is tantamount to a
demurrer to the evidence in that it concedes the truth of the facts

proved, but denies that they, as a matter of law, sustain the plaintiff’s
case.

(15) Dismissal and Nonsuit § 47—Nonsuit (Code Civ. Proc., § 581c)—
Hearing and Determination—Evidence.— A motion for nonsuit

-
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OPINION

{ should not be granted if there is any substantial evidence tending to )
| ;I | S;E;Ie all the controverted facts hecessary to establish the plaintiff’s ANDERSON, J.—Plaintiff Dennis A. Lucct}esi (gu{;:;:;?:i)abgl):g({ll:ea; lz;(S:)
: . ; . : i an

‘ tion for malicious prosecution' against EdWI'II“. Giannini, and the law firm

(16a, 16b) Malicious Prosecution § 10—Actions—Evidence——Summary
Judgment—Triable Issues of Fact.—In an action for malicious insti-
tution of a civil proceeding (malicious prosecution), based on defend-
ants’ unsuccessful prior action alleging fraud and undue influence by
plaintiff in a real estate transaction between the parties, the trial court
erred in granting defendants’ motion for summary judgment on the
ground that in the prior action defendants relied in good faith upon
their attorneys’ advice. Plaintiff maintained that he fully disclosed all
relevant and material facts to defendants and that they in turn indicated
that they understood the nature of the transaction as being an absolute
sale. Defendants maintained, on the other hand, that they understood
they were entering only into a security transaction. Further, other con-
flicting statements by the parties indicated at least a triable issue as to
another material fact, and, worse, possibly that defendants held from
their attorneys facts which they knew or should have known might
defeat their cause of action in the underlying suit.

(17) Malicious Prosecution § 6—Essentials to Maintenance of Action—
Want of Probable Cause.—Probable cause for instituting a prior ac-
tion may be established by the defendants in an action for malicious
institution of a civil proceeding (malicious prosecution) when they
prove that they have in good faith consulted a lawyer, have stated all
the facts to the lawyer, have been advised by the lawyer that they have
a good cause of action, and have honestly acted upon the lawyer’s
advice. However, if the person initiating the suit acts in bad faith or
withholds from counsel facts which he or she knew or should have
known would defeat a cause of action otherwise appearing from the
information, that defense fails. The burden of proving this affirmative
defense is on the party seeking to benefit by it.
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On October 30, 1973, the Elas signed a grant deed, absolute on its face,
granting their residential property to Lucchesi. A few days later, on No-
vember 6, 1973, the parties entered into a lease for a period of one year,
automatically renewable annually, with the right to repurchase provided for
therein. Lucchesi understood the execution of the grant deed to be an ab-
solute sale of the residence to him, and declared his belief that the Elas

shared that understanding.*

Regarding Attorney Uniack, Lucchesi declared that during the summer of
1973, in a matter unrelated to this case, he and Uniack had ‘“‘engaged in
hostilé conversation which resulted in the exchange of verbal insults and a
minor altercation.” According to Lucchesi, Uniack vowed that he would
“seek and gain revenge’’ against Lucchesi and implied he would do so
through his practice of law. This animosity continued over a period of time.

* In June 1975, Uniack advised Lucchesi he was representing the Elas with
regard to the residential property and threatened that if ownership was not
restored to the Elas, Uniack would initiate a lawsuit that would cost Luc-
chesi his job with CIT. Asserting the 1973 transactions were unfair to the
Elas, Uniack eventually presented Lucchesi with a draft of a proposed lease
option agreement intended to supersede the November 1973 lease agree-
ment. Lucchesi retained an attorney. After extensive negotiations,* Lucchesi
signed a new lease option agreement with the Elas on November 15, 1975.
In doing so, Lucchesi declared he gave up substantial rights regarding the
property, that he would not have entered into the lease but for Uniack’s
threats, and that in signing the new lease, Lucchesi, the Elas, and their
attorneys intended and understood it would settle all issues of ownership
and all other rights and interest concerning the property.¢ Also in the lease
was an option to purchase the property within 30 days prior to the termi-
nation of the lease, with that option to expire by November 15, 1976. The
Elas did not exercise this option, nor did they pay rent during several

months of the lease.

“The trial judge in the Marin County action, the Honorable Louis H. Burke, later so found.

sJustice Burke would later find that whatever confidential relationship may have existed
between Lucchesi and the Elas as lender and borrower at an earlier date, this had ended
when the Elas retained Mr. Uniack. The parties were dealing at arms length during these
negotiations.

SParagraph 24 of the November 15, 1975, ““Lease Option Agreement” provided: ““Lessee
and Lessor agree that this instrument contains the sole and only agreement between them
concerning the demised premises and correctly sets forth their rights and obligations to each
other concerning the demised premises as of the date of this lease. Any agreement or rep-
resentation respecting the demised premises or the duties of either lessor or lessee in relation
thereto not expressly set forth in this instrument is null and void.”

e
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B. The Marin County Action (No. 82204).
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C. The San Francisco Action (No. 749530).

On December 7, 1981, the attorneys moved for summary judgment on

to them. They successfully argued that probable
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cause for instituting the Marin County action was established as a matter of
law when the defense motions for summary judgment and for nonsuit during

those proceedings were denied, notwithstanding the fact defendant Lucchesi
ultimately prevailed.

The Elas in their motion for a summary judgment, urged the same
grounds as had been advanced by their attorneys, and additionally argued
that they, as clients, had probable cause because they had relied in good
faith on the advice of their counsel in bringing the Marin County suit. Their
motion was likewise granted.

III. MALicious INSTITUTION OF A C1viL PROCEEDING

A. Introduction.

(7) The action for malicious prosecution is a recognition of the right of
an individual to be free from unjustifiable litigation. It had.its origin as a
remedy for unjustifiable criminal proceedings and in most states, including
California, it has been extended into the field of malicious institution of
civil proceedings. (8) To recover, the plaintiff must prove: (1) that the
defendant initiated a criminal or civil proceeding without probable cause,
(2) that the proceeding has terminated in the plaintiff’s favor, and (3) that
the defendant acted maliciously in instituting the proceeding. (Jaffe v. Stone
(1941) 18 Cal.2d 146, 149 [114 P.2d 335, 135 A.L.R. 7751; Cowles v.
Carter (1981) 115 Cal.App.3d 350, 354 [171 Cal.Rptr. 269].)

(9) With respect to the meaning of probable cause, probable cause does
not mean “‘legal cause” to bring an action; otherwise, every plaintiff who
loses a case would be liable in an action for malicious institution. Instead,
probable cause means an honest suspicion or belief on the part of the plain-
tiff, founded on facts sufficiently strong to warrant a reasonable person in
believing that the charge is true. (Black v. Knight (1919) 44 Cal.App. 756,
769 [187 P. 89].) Further, reasonable belief is no defense if it is not in
good faith. Even though the instigator had knowledge of facts sufficient to
cause a reasonable person to believe the other party legally accountable, he
is not protected if he did not actually hold such belief. (See Franzen v.
Shenk (1923) 192 Cal. 572, 578 [221 P. 932].)

B. The denial of motions for summary judgment and nonsuit in the prior
proceeding is not conclusive proof of probable cause for instituting those
proceedings so as to bar the instant action.

In support of their contention that probable cause was established by the
denial of the motions for summary judgment and nonsuit in the prior Marin
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(10a) The critical question in determining probable cause, said the
Cowles’ court, is whether a trier of fact, after a fair adversary hearing,
reached a determination on the merits against the defendant in the prior

proceeding. (Id., at p. 358.)

(11) As the Cowles court correctly notes, in criminal proceedings, not
even a holding order and denial of a motion pursuant to section 995 of the
Penal Code are individually or collectively such a determination on the
merits as to bar the acquitted defendant from pursuing his civil remedy for
malicious prosecution. (Id., at pp. 358-359, citing De La Riva v. Owl Drug
Co. (1967) 253 Cal.App.2d 593, 597-598 [61 Cal.Rptr. 291].)

(10b) We believe that even less significance attaches to the denial of a
motion for summary judgment or for nonsuit in a civil proceeding. (12)
A motion for summary judgment may be denied for any of several reasons:
(1) there may be a triable issue as to a material fact; (2) the supporting
affidavits may be insufficient; (3) the only proof as to a material fact may
be an affidavit or declaration by the sole witness to the fact; or (4) a material
fact may involve an individual’s state of mind and that fact is sought to be
established solely by that individual’s affirmation thereof. (See § 437c,
subds. (b), (c), (¢); 4 Witkin, Cal. Procedure (2d ed. 1971) Proceedings
Without Trial, §§ 180, 184-186.) (10c) Even when the denial is based
on the first ground that a material issue of fact does exist, this procedure

still falls short of a hearing on the merits.

(13) Similarly, the denial of a motion for nonsuit (in contrast to the
granting of such motion) is not a determination on the merits.1© (14) A
motion for nonsuit is tantamount to a demurrer to the evidence in that it
concedes the truth of the facts proved, but denies that they, as a matter of
law, sustain the plaintiff’s case. (See Bush v. Wood (1908) 8 Cal.App.647,
650-651 [97 P. 709].) (15) A motion for nonsuit should not be granted
if there is any substantial evidence tending to prove all the controverted
facts necessary to establish the plaintiff’s case. (See Estate of Caspar (1916)
172 Cal. 147, 150 [155 P. 631].) (10d) With such a minimal showing
needed to defeat the motion, we hold the denial of a motion for nonsuit is
insufficient, in itself, to conclusively establish probable cause to institute

the prior civil proceedings.!!

19The granting of a motion for nonsuit generally does operate as an adjudication on the
merits. (§ 581c, subd. (c); see also § 631.8, subd. (c) [granting of motion for judgment is
an adjudication on merits].)

"In Cowles, it was the ““dual action” of the court’s denial of the nonsuit motion and the
initial jury verdict for plaintiff (even though later overturned), which established probable
cause. (Cowles v. Carter, supra, 115 Cal.App.3d 350, 359.)
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As neither the denial of the motion for summary Jjudgment nor the denial
of the motion for nonsuit was a determination on the merits against the
defendant in the prior proceedings, those rulings did not establish, as a

hold that the trial court erred in granting the separate motions for summary
judgment in behalf of the Elas and their attorneys.

C. Triable issues of fact remain regarding the Elas’ good Jaith reliance on
the advice of their counsel to file suit.

(16a) The Elas cited, as an additional theory in support of their motion
for summary judgment, their good faith reliance upon their attorneys’ ad-
vice to file and proceed to suit against Lucchesi.

(17) Probable cause may be established by the defendants in a malicious

institution proceeding when they prove that they have in good faith con-

More significantly, Lucchesi stated that it was in July 1975, before the
lease option agreement was negotiated, that Attorney Uniack made threats

789
LuccHEsI v. GIANNINI & UNIACK

158 Cal.App.3d 777; 205 Cal.Rptr. 62 [July 1984]

53-54.) These factual issues should have been sufficient to deny the Elas
motion for summary judgment.

The trial court’s orders that summary judgments be entered are reversed.

Scott, Acting P. J., and Barry-Deal, J., concurred.




